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I Legal Malpractice
A. Nature of Claim

An attorney malpractice action in Indiana is based on negligence. Although in some
circumstances a plaintiff may allege other causes of action against an attorney, it is well established that a
traditional legal malpractice claim sounds in tort.

B. Elements

A plaintiff bringing a legal malpractice claim must show: (1) employment of an attorney (duty);
(2) failure by the attorney to exercise ordinary skill and knowledge (breach); (3) proximate cause
(causation); and, (4) loss to client (damages). Worth v. Tamarack American, a Division of Great
American Ins. Co., 47 F.Supp.2d 1087 (S.D. Ind. 1999).

1. Standing/Duty
a. Privity Rule and Exceptions

In Indiana, an attorney’s duty extends only to his or her client, with a narrow exception for
intended third party beneficiaries. See, e.g., Hacker v. Holland, 570 N.E.2d 951, 955 (Ind. Ct. App. 1991)
(“attorneys do not owe a duty of care to non-clients except in the context of third party beneficiaries™);
Rice v. Strunk, 670 N.E.2d 1280 (Ind. 1996) (finding attorney had no duty to former client).

Even as to third party beneficiaries, Indiana courts have held that an attorney’s duty extends only
to beneficiaries that are both known and intended by the attorney’s client to be beneficiaries of the
attorney’s legal work for the client. For example, in Walker v. Lawson, 514 N.E.2d 629 (Ind. Ct. App.
1987), the Indiana Court of Appeals addressed the then-open issue of whether a beneficiary under a will
could maintain a malpractice action against the lawyer who drafted the will for the testator. The court
adopted a third party beneficiary contract theory to analyze the attorney’s liability to the third party:

Our agreement with the majority of jurisdictions allowing an intended beneficiary to
maintain a cause of action against a negligent lawyer does not mean a lawyer is liable to
the entire world for professional incompetence, but it does mean that in the narrow

PAGE 1 A ECTION of

AMERICAN BAR ASSOCIATION


mailto:dcox@lewiswagner.com

Last Revision December 2008

circumstances of this case, ordinary principles of negligence apply to create a cause of
action for malpractice for the known intended beneficiaries of a testamentary scheme.

Walker, 514 N.E.2d at 634 (emphasis added). The Indiana Supreme Court affirmed this holding:

We agree with the Court of Appeals that an action will lie by a beneficiary under a will
against the attorney who drafted that will on the basis that the beneficiary is a known
third party.

Walker v. Lawson, 526 N.E.2d 968 (Ind. 1988) (emphasis added).

Not only are non-clients prohibited from pursuing attorneys for professional misfeasance (except
in will-drafting cases such as Walker), but the client in an attorney-client relationship is prohibited from
assigning his legal malpractice claim to a third party. Picadilly, Inc. v. Raikos, 582 N.E.2d 338 (Ind.
1991). In Picadilly, plaintiff lost a jury trial to an individual named Colvin who had been injured by one
of plaintiff’s drunken patrons. In subsequent bankruptcy proceedings, pursuant to Picadilly’s plan of
reorganization, Picadilly discharged Colvin’s punitive damage award, in part, through the assignment of
Picadilly’s malpractice claims against its trial counsel. The Indiana Supreme Court granted a petition to
transfer stating:

Because the assignability of legal malpractice claims is a new question of law, we grant
the petition to transfer. We answer this important question in the negative — legal
malpractice claims are not assignable.”

Id. at 339 (citations omitted). The Court’s conclusion was based upon the public policy issues involved,
and a particular concern about two issues: the “need to preserve the sanctity of the client-lawyer
relationship, and the disreputable public role reversal that would result during the trial of assigned
malpractice claims.... Id. at 342.

As a general rule, a plaintiff may recover against a negligent professional “only if there is privity
of contract or if the negligent professional had actual knowledge that the plaintiff would be affected by
the representations made.” Keybank National Association v. Shipley, 846 N.E.2d 290, 297 (Ind. Ct. App.
2006), trans. denied (quoting Walker v. Lawson, 514 N.E.2d 629, 632 (Ind. Ct. App. 1987), adopted in
part by 526 N.E.2d 968 (Ind. 1988)). Indiana has recognized a single exception to the general rule,
allowing a beneficiary under a will to pursue a malpractice claim against the drafter of the will despite
lack of privity because “the attorney and testator-client enter[ed] into an agreement with the intent to
confer a direct benefit on the beneficiary under the will, allowing the third party to sue on the contract....”
Id. In Keybank supra, the Indiana Court of Appeals reiterated the general rule and noted the narrowness
of the exception, concluding that the secured creditor of a failed business could not maintain a legal
malpractice suit against the attorney who had represented a receiver in the business' receivership. Id. at
299-300. The Court of Appeals emphasized that there are important public policy reasons to keep the
privity requirement intact because when “lawyers must be conce[r]ned about their potential liability to
third parties, the resultant self-protective tendencies may deter vigorous representation of the client.
Attention to third-party risk might cause the attorney improperly to consider ‘personal interests' or ‘the
desires of third parties' above the client's interests. This would contravene the lawyer's duty of loyalty to
the client.” 1d. at 300 (quoting Jack I. Samet et al., The Attack on the Citadel of Privity, 20 A.B.A. Winter
Brief 9, 40 (1991) (footnotes omitted)).
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2. Liability
a. General Standard of Care

In Indiana, an attorney is generally required “to exercise ordinary skill and knowledge.” Rice v.
Strunk, 670 N.E.2d 1280, 1283-84 (Ind. 1996). In order to succeed in a legal malpractice claim, the
plaintiff must prove, among other things, that the attorney breached the standard of care. Id. “[E]xpert
testimony is normally required to demonstrate the standard of care by which an attorney’s conduct is
measured.” Indianapolis Podiatry, P.C., v. Efroymson, 720 N.E.2d 376, 383 (Ind. Ct. App.1999).
However, there is no need for expert testimony when the question is one within the common knowledge
of the community as a whole or when “an attorney’s negligence is so grossly apparent that a lay person
would have no difficulty in appraising it.” Hacker v. Holland, 570 N.E.2d 951, n.2 (Ind. Ct. App. 1991).

Indiana does not recognize any “locality rule,” i.e., courts do not require that the attorney’s
conduct be judged against a “local” standard of care.

b. Specialization

There are no Indiana cases that discuss whether a lawyer claiming to specialize in a particular
area of law is held to an increased standard of care. However, a number of cases across the country
provide that a lawyer undertaking a task in a specialized area is required to exercise the degree of skill
and knowledge possessed by lawyers who practice in the specialized area. See, e.g., Sparks v. NLRB, 835
F.2d 705, 707 (7th Cir. 1987) (A legal specialist may be held to an even higher standard of care than a
generalist); Duffey Law Office, S.C. v. Tank Transport, Inc., 535 N.W.2d 91, 95 (Wis. Ct. App. 1995)
(“[A] lawyer holding himself out to the public and the profession as specializing in an area of the law
must exercise the skill, prudence, and diligence exercised by other specialists of ordinary skill and
capacity specializing in the same field.”).

3. Causation
a. “But for”

To be successful in a legal malpractice action, an Indiana plaintiff must prove that the attorney’s
negligence was the proximate cause of damage to the plaintiff. Rice v. Strunk, 670 N.E.2d 1280, 1283-84
(Ind. 1996). “Proximate cause requires that there be a reasonable connection between the defendant’s
allegedly negligent conduct and the plaintiff’s damages. Proximate cause requires, at a minimum, that the
harm would not have occurred but for the defendant’s conduct.” Gates v. Riley ex rel. Riley, 723 N.E.2d
946, 950 (Ind. Ct. App. 2000) (citations omitted). Proximate cause “is primarily a question of fact to be
determined by the jury.” Vernon v. Kroger Co., 712 N.E.2d 976, 981 (Ind. 1999).

b. Appellate Malpractice

When analyzing the merits of an appellate malpractice claim, a court must determine what the
outcome of the appeal would have been had the client not missed her chance to appeal because of her
attorney’s negligence in perfecting the appeal. Hill v. Bolinger, 881 N.E.2d 92, 93 (Ind. Ct. App. 2008)
citing Jones v. Psimos, 882 F.2d 1277, 1281 (7th Cir. 1989) (applying Indiana law). The loss of a right to
appeal is insufficient to impose liability on an attorney. Id. Rather, a party must establish that she had a
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valid claim in the underlying action that was allegedly mishandled by the defendant attorney. Id. In other
words, the client must show that the attorney’s negligence proximately caused the injury. Id.

C. Innocence Requirement in Criminal Cases

A criminal defendant does not have to prove her innocence before she files a legal malpractice
claim. Godby v. Whitehead, 837 N.E.2d 146, 151 (Ind. Ct. App. 2005). Likewise, a criminal defendant
does not have to exhaust her post-conviction remedies before she commences a legal malpractice action.
Id.

4, Damages

A legal malpractice plaintiff normally need not exhaust all possible remedies as a condition
precedent to bringing the malpractice suit. Hacker v. Holland, 570 N.E.2d 951, 953 (Ind. Ct. App. 1991).
The malpractice damages, however, are mitigated by monies received, or which could be received,
whether as a result of a judgment, settlement, or other disposition of the underlying claim. Id.

a. Actual Damages
. Monetary

Indiana law generally provides that the measure of damages in a legal malpractice case is the
value of the plaintiff's lost claim. Schneider v. Wilson, 521 N.E.2d 1341, 1343 (Ind. Ct. App. 1988). The
general rule is that an attorney is not liable for a damage claim that is remote or speculative. See Pirchio
v. Noecker, 82 N.E.2d 838 (Ind. Ct. App. 1948); Iriving v. Ort, 146 N.E.2d 107 (Ind. Ct. App. 1957). An
estimation of damages is speculative where the evidence affords no basis for calculating or determining a
party’s damages with reasonable certainty. Hopple v. Star City Elevator Co., 173 N.E.2d 76 (Ind. Ct.
App. 1961) (citations omitted).

ii. Mental Anguish

Compensatory damages for mental distress or emotional trauma are generally recoverable only
when the distress is accompanied by and results from a physical injury caused by an impact to the person
seeking recovery. Shuamber v. Henderson, 579 N.E.2d 452, 454 (Ind. 1991). Indiana courts recognize an
exception to the general rule and award compensatory damages for mental anguish unaccompanied by
physical injury in tort actions involving intentional conduct. Id.  The intentional conduct exception
applies where the tort involves the invasion of a legal right which by its very nature is likely to provoke
an emotional disturbance. Arlington State Bank v. Colvin, 545 N.E.2d 572, 576 (Ind. Ct. App. 1989). For
example, proof of an intentional fraud will support an award of emotional distress damages. Knauf Fiber
Glass, GmbH v. Stein, 615 N.E.2d 115, 127 (Ind. Ct. App. 1993). Whether in a particular case the fraud
is such that it is likely to provoke an emotional disturbance is a question of fact for the jury. Baker v.
American States Ins. Co., 428 N.E.2d 1342, 1349 (Ind. Ct. App. 1982).

iii. Recovery for “Lost Punitive Damages”

There are no Indiana cases that address whether a plaintiff may recover “lost punitive damages,”
i.e., an amount equal to the punitive damages that would have been awarded in the underlying case but for
the plaintiff’s attorney’s negligence.
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iv. Contingent Fee Offset

An attorney who is discharged by a client with or without cause may recover the reasonable value
of the services rendered before his or her discharge on the basis of quantum meruit. Kelly v. Smith, 611
N.E.2d 118 (Ind. 1993). An attorney who renders services for a client and is thereafter sued for
malpractice is entitled to a deduction in the malpractice award equal to the reasonable value of his or her
services on a theory of quantum meruit. According to the Indiana Supreme Court, this approach will
avoid a windfall to the client where the attorney has provided services beneficial to the client.
Conversely, a client will not be forced to pay twice for the same services because counsel in the legal
malpractice action presumably will prove only those portions of the underlying case that were not already
completed by the negligent attorney. Nor will the negligent attorney be rewarded for his or her shoddy
work, as fees will be deducted only for legal services which actually benefited the client. Schultheis v.
Franke, 658 N.E.2d 932 (Ind. Ct. App. 1995).

b. Punitive Damages

In Indiana, punitive damages are not a right. Miller Brewing Co. v. Best Beers of Bloomington,
Inc., 608 N.E.2d 975, 983 (Ind. 1993). Rather, they are “designed to punish the wrongdoer and to
dissuade him and others from similar conduct in the future.” Id. (quoting Orkin Exterminating Co., Inc. v.
Traina, 486 N.E.2d 1019, 1021 (Ind. 1986)). The policy behind and purpose of punitive damages “is to
serve the public interest by deterring wrongful conduct in the future by the wrongdoer and others
similarly situated.” Miller, 608 N.E.2d at 983. This means there must be “a finding that the public
interest would be served by the award of punitive damages.” Travelers Indem. Co. v. Armstrong, 442
N.E.2d 349, 358 (Ind. 1982). Because of this stringent policy, “punitive damages should not be allowable
upon evidence that is merely consistent with the hypothesis of malice, fraud, gross negligence or
oppressiveness.” 1d. at 362. Rather, the court must require some evidence “that is inconsistent with the
hypothesis that the tortious conduct was the result of a mistake of law or fact, honest error of judgment,
over-zealousness, mere negligence or other such noniniquitous human failing.” Id. Therefore, “a
requirement of proof by clear and convincing evidence furthers the public interest when punitive damages
are sought.” Id. The burden of such proof rests with the party seeking punitive damages. Id. at 364.

C. Treble Damages — Attorney Deceit & Collusion

Indiana’s Attorney Deceit and Collusion statute provides:

An attorney who is guilty of deceit or collusion, or consents to deceit or collusion,
with intent to deceive a court, judge, or party to an action or judicial proceeding
commits a Class B misdemeanor. (b) A person who is injured by a violation of
subsection (a) may bring a civil action for treble damages.

Ind. Code § 33-43-1-8. “[T]he attorney deceit statute does not create a new cause of action but, instead,
trebles the damages recoverable in an action for deceit.” Shepherd v. Truex, 823 N.E.2d 320, 327 (Ind.
Ct. App 2005) (quoting Loomis v. Ameritech Corp., 764 N.E.2d 658, 666-67 (Ind. Ct. App. 2002), trans.
denied ) (internal quotes omitted). Although a new cause of action is not created, the statute permits the
person injured by the deceit or collusion to bring a civil action for treble damages. Ind. Code § 33-43-1-8.
“[T]he injured party is required to allege and prove deceit rising to the level of a Class B misdemeanor
and damages stemming therefrom.” Finney v. Relphorde, 612 N.E.2d 191, 192 (Ind. Ct. App. 1993).
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d. Attorneys Fees

In Indiana, attorneys fees are only recoverable only when authorized by statute or contract. They
are not recoverable in common law tort claims such as malpractice.

C. Defenses
1. Statute of Limitations

Legal malpractice claims in Indiana are subject to a two-year statute of limitations. Estate of Spry
v. Batey, 804 N.E.2d 250, 252 (Ind.Ct.App.2004), trans. denied; Ind. Code § 34-11-2-3. Indiana’s legal
malpractice statute of limitations is an accrual statute, which requires that the court compute the period of
time for commencing an action under the specific circumstances of each case. See 22A INDIANA
PRACTICE SERIES § 39.1 (2007). A cause of action for legal malpractice generally accrues when a
wrongfully inflicted injury causes damage. Keep v. Noble County Dept. of Public Welfare, 696 N.E.2d
422, 425 (Ind. Ct. App. 1998), trans. denied. However, legal malpractice actions are subject to the
“discovery rule,” which provides that “the statute of limitations does not begin to run until such time as
the plaintiff knows, or in the exercise of ordinary diligence could have discovered, that he had sustained
an injury as the result of the tortious act of another.” Silvers v. Brodeur, 682 N.E.2d 811, 813 (Ind. Ct.
App. 1997). “For a cause of action to accrue, it is not necessary that the full extent of damage be known
or even ascertainable, but only that some ascertainable damage has occurred.” Id. at 813-814. In
determining when a claim accrues under Indiana’s legal malpractice statute of limitations, courts consider
both statutory exceptions to the discovery rule and common law tolling.

The judicially created doctrine of continuous representation provides that “the statute of
limitations does not commence until the end of an attorney’s representation of a client in the same matter
in which the alleged malpractice occurred.” Biomet, Inc. v. Barnes & Thornburg, 791 N.E.2d 760, 765
(Ind. Ct. App. 2003), trans. denied. In Biomet, the Court adopted the rationale of other “discovery rule”
jurisdictions, noting that purpose of the continuous representation rule is to avoid disrupting the attorney-
client relationship unnecessarily and to counteract the “illogical requirement of the occurrence rule, which
compels clients to sue their attorneys though the relationship continues, and there has not been and may
never be any injury.” Id. Despite the Court’s adoption of this rationale, it is important to note that the
Court’s holding limits the doctrine’s application— the doctrine does not apply to a client who retains new
counsel on appeal, nor does it delay the commencement of the statute of limitations until the end of the
attorney-client relationship. 1d. at 767 n.2. Rather, the exception only applies during the attorney’s
representation of the client in the same matter from which the malpractice claim arose. Id.

Indiana’s legal malpractice statute of limitations can also be tolled due to fraudulent concealment.
In Indiana, the doctrine of fraudulent concealment is recognized both statutorily and as common law, and
both authorities have been applied in legal malpractice cases. See Ind. Code 34-11-5-1; Basinger v.
Sullivan, 540 N.E.2d 91 (Ind. Ct. App. 1989)(recognizing that equity could toll the limitations period for
legal malpractice plaintiffs); Lambert v. Stark, 484 N.E.2d 630 (Ind. Ct. App. 1995)(noting that the
parties reliance upon the equitable doctrine of fraudulent concealment was unnecessary in light of the
statutory exception). See also Keesling v. Baker & Daniels, 571 N.E.2d 562 (Ind. Ct. App.
1991)(applying equitable doctrine of fraudulent concealment without any reference to statute). While the
concealment contemplated by Indiana Code 8 34-11-5-1 generally must be active and intentional,
Lambert v. Stark, 484 N.E.2d at 632, fraudulent concealment, under both the statute and equitable
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doctrine of concealment, can arise from a failure to disclose material information when a fiduciary or
confidential relationship exists. Id. See also Keesling v. Baker & Daniels, 571 N.E.2d at 566." Although
Indiana courts have not recognized a distinction between the basis for statutory tolling and equitable
tolling for purposes of concealment, practitioners should be aware of the different tolling periods under
each. Under the statute, a party has two years from the date the cause of action was discovered. Kaken
Pharmaceutical Co., Ltd. v. Eli Lilly and Co., 737 F. Supp. 510, 515 (S.D. Ind. 1989)(applying Indiana
law)(citing Adams v. Luros, 406 N.E.2d 1199, 1203 (Ind. App. 1980)). Under the common law doctrine, a
plaintiff does not have the full statutory period from the discovery of the alleged malpractice in which to
file a claim, and must file the action within a “reasonable time” after discovery of the alleged malpractice.
Keesling v. Baker & Daniels, 571 N.E.2d at 566.2

2. Judgmental Immunity

Many jurisdictions recognize the doctrine of judgmental immunity as a defense to legal
malpractice claims. Under this doctrine, an attorney’s “mere errors in judgment” cannot support a legal
malpractice claim. Clary v. Lite Machines Corp., 850 N.E.2d 423 (Ind. Ct. App. 2006). The Indiana
Supreme Court has not addressed the application of this doctrine, and the Indiana Court of Appeals has
been reluctant to adopt the rule. 1d. (“In sum, because the attorney judgment rule would not relieve BB &
C from its liability in this particular case, we need not consider actually adopting the rule.”). In fact, at
least one Court of Appeals case has rejected the argument outright. Oxley v. Lenn, 819 N.E.2d 851, 857
(Ind. Ct. App. 2004)(“We cannot agree with the trial court's conclusion that the existence of a conflict of
law automatically renders an attorney's action or inaction as not negligent.”). Although this defense has
not been adopted in Indiana, the holding in Clary v. Lite Machines Corp. suggests that the Court of
Appeals may be willing to revisit the issue in instances where the law on a particular issue is truly
unsettled and the defendant attorney has researched the issue and proceeded in good faith.’

D. Other Issues

Legal malpractice actions in Indiana are not subject to any special pleading requirements. That is,
a claim for legal malpractice need not contain any additional specificity, see Godby v. Whitehead, 837
N.E.2d 146 (Ind. Ct. App. 2006)(applying notice pleading standard to legal malpractice action), nor must
a complaint alleging legal malpractice be verified. See IND. TRIAL RULE 11; 21 INDIANA PRACTICE
SERIES 8 13.3 (2007). Still, the ultimate burden of proof rests with the plaintiff. Bernstein v. Glavin, 725
N.E.2d 455, 462 (Ind. Ct. App. 2000)(quoting Fricke v. Gray, 705 N.E.2d 1027, 1033 (Ind. Ct. App.
1999)(“To prove a legal malpractice claim, ‘a plaintiff-client must show (1) employment of an attorney

! However, at least one Indiana Court of Appeals case seems to suggest that the basis for statutory tolling and equitable tolling is
different. See Basinger v. Sullivan, 540 N.E.2d at 94-95.

2 In addition to statutory and equitable tolling, Indiana’s statute of limitations in legal malpractice actions can be extend pursuant
to a tolling agreement between the parties. See, e.g., Carlson v. Sweeney, Dabagia, Donoghue, Thorne, Janes & Pagos, 872
N.E.2d 626 (Ind. Ct. App. 2007).

% It is also worth noting that the holding in Oxley does not prohibit presenting a conflict in the law as evidence that an attorney
did not breach the standard of care. 819 N.E.2d at 857 (“[I]t it is for the jury to determine, given the then existing conflict of case
law, whether Lenn breached his duty by failing to exercise ordinary skill and knowledge when he failed to tender the summons at
the time he filed the complaint.”). However, such evidence likely needs to be presented through an expert opinion. Id.
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(duty); (2) failure by the attorney to exercise ordinary skill and knowledge (breach); (3) proximate cause
(causation); and (4) loss to the plaintiff (damages).””).

Legal malpractice claims generally may not be predicated on a claimed violation of a rule of
professional conduct. Liggett v. Young, 877 N.E.2d 178, 183 (Ind. 2007)(holding breach of fiduciary duty
could not be predicated upon a violation of Rule of Professional Conduct 1.8) but see Trotter v. Nelson,
684 N.E.2d 1150, 1153 (Ind.1997)(“The Rules at issue ... are explicit judicial declarations of Indiana
public policy and, akin to contravening a statute, agreements in violation of these rules are
unenforceable.”); Picadilly, Inc., v. Raikos, 582 N.E.2d 338, 342 (Ind.1991) (“An attorney who breaches
any of these duties may face both disciplinary action and a legal malpractice claim.”). See also Sanders v.
Townsend, 582 N.E.2d 355 (Ind. 1991) (noting that the Rules of Professional Conduct and the Code of
Professional Responsibility “make it clear that their provisions do not purport to create or describe any
civil liability.”). According to the Preamble to the Rules:

Violation of a Rule should not give rise to a cause of action nor should it create any
presumption that a legal duty has been breached. The Rules are designed to provide
guidance to lawyers and to provide a structure for regulating conduct through disciplinary
agencies. They are not designed to be a basis for civil liability, but reference to these
rules as evidence of the applicable standard of care is not prohibited.

Id., quoting IND. R. PROF. COND. PREAMBLE (2005-2008). However, the rules of professional conduct
can be admitted as evidence of a breach of the standard of conduct. Liggett, 877 N.E.2d at 187 n.6
(Boehm, concurring).

Expert testimony is usually required in a legal malpractice action to establish the standard of care
by which the defendant attorney's conduct is measured. Oxley v. Lenn, 819 N.E.2d at 856. However,
expert testimony is not needed to establish a question of fact regarding the standard of care and
successfully oppose summary judgment. Thomsen v. Musall, 708 N.E.2d 911 (Ind. Ct. App. 1999).
When the question is “one within the common knowledge of the community as a whole or when ‘an
attorney's negligence is so grossly apparent that a layperson would have no difficulty in appraising it,” no
expert testimony is needed to establish a breach of the standard of care. Hacker v. Holland, 570 N.E.2d
951, 953 n. 2 (Ind. Ct. App. 1991).

Proximate cause “requires that there be a reasonable connection between the defendant's
allegedly negligent conduct and the plaintiff's damages.” Clary v. Lite Machines Corp., 850 N.E.2d at
430. That is, at a minimum, that the harm would not have occurred but for the defendant's conduct. Id.
Unlike the standard of care, there is no rule of law in Indiana that requires that proximate be established
by expert testimony. See, e.g., id. (holding that a finding of fact from underlying case could support a
finding that that BB & C's failure to research and argue the mitigation issue contributed to the reduced
damages award in that case). Proximate cause “is primarily a question of fact to be determined by the
jury.” Vernon v. Kroger Co., 712 N.E.2d 976, 981 (Ind. 1999).

1. Alternative Causes of Action

In Indiana, legal malpractice claims are governed by tort principles regardless of whether they are
brought as a tort or a breach of contract, so breach of contract does not provide an alternative theory of
recovery if based upon the same conduct giving rise to the claim of malpractice. See, e.g., Shideler v.
Dwyer, 417 N.E.2d 281, 285-88 (Ind. 1981); Keystone Distribution Park v. Kennerk, Dumas, Burke,
Backs, Long & Salin, 461 N.E.2d 749, 751 (Ind. Ct. App.1984); but see Marwil v. Ent & Imler CPA
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Group, PC, 2004 WL 2750255 (S.D. Ind. 2004)(denying motion to dismiss claim for breach of
accountant agreement, noting Indiana case decided at summary judgment on statute of limitations
grounds). Still, an attorney “may be held liable for actual fraud committed within the context of the
attorney-client relationship, or generally.” Sanders v. Townsend, 582 N.E.2d 355, 358 (Ind. 1991).

A. Fraud/Constructive Fraud

A claim for fraud consists of the following elements: (1) a material representation by the
defendant to the plaintiff of past or existing facts, (2) which representation is false, (3) was made with
knowledge, or reckless ignorance, of the falsity by the defendant, (4) reliance by the plaintiff upon the
representation, and (5) damages to the plaintiff. Wright v. Pennamped, 657 N.E.2d 1223 (Ind. Ct. App.
1995). As many courts have stated, the hallmark of any fraud claim is the false representation. Short v.
Haywood Printing Co., Inc., 667 N.E.2d 209, 213 (Ind. Ct. App. 1996); Lycan v. Walters, 904 F. Supp.
884 (S.D. Ind. 1995).

In Loomis v. Eichhorn & Eichhorn, 764 N.E.2d 658 (Ind. Ct. App. 2002), plaintiffs alleged that
opposing counsel had committed fraud by making false statements to a witness, drafting an affidavit with
such false statements, and then submitting the signed affidavit as evidence. Id. at 660. Both the trial and
appellate courts disagreed with Loomises’ theory of liability against the attorney:

In order to maintain an action based on fraud, the complaining party
must have relied upon misrepresentations made by the party to be
charged. The Loomises' complaint does not allege nor do the Loomises
argue that they have in any way relied upon any misrepresentations made
by the Attorneys. . . . the Loomises' complaint does not state a claim
based upon fraud.

Id. at 667 (emphasis added). In the alternative, the Loomises argued that the attorney fraudulently
induced the witness to commit perjury. Once again, the trial and appellate courts held such allegations
did not state a claim for relief against the attorney:

The Loomises argue there are issues as to whether [the witness’]
affidavit was procured through undue influence, fraud in the inducement,
or by abuse of a confidential relationship. Even if true, these allegations
standing alone do not provide the Loomises with an independent cause of
action against the Attorneys.

Id. (emphasis added).

It is the third element of constructive fraud which differs from an actual fraud claim. As noted
above, in fraud, the plaintiff must prove that the defendant knew the representation was false or recklessly
ignored its falsity. In constructive fraud, this element is replaced by the existence of a special relationship
between the parties that imposes a duty on the defendant to protect the plaintiff, and a resulting gain by
the defendant at the plaintiff’s expense. Id. Constructive fraud differs from traditional fraud in that the
element of intent is replaced by the requirement of a “special relationship between the parties as, for
example, the fiduciary relationship.” Henkin v. Skane-Gripen A.B., 1991 U.S. Dist. LEXIS 20923 (N.D.
Ind. 1991).

With no allegation of a special relationship, there can be no claim for constructive fraud. In Rice
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v. Strunk, the Indiana Supreme Court dismissed a constructive fraud claim due to the lack of an attorney-
client relationship between the plaintiff and defendant. 670 N.E. 2d at 1284. The plaintiff, Donald Rice,
was involved in a partnership, “Oak Lawn,” which managed apartments. Oak Lawn employed Rice as a
property manager and employed Russell Strunk as an attorney. After a falling out, Rice terminated
Strunk. Shortly thereafter, Oak Lawn re-hired Strunk and employed him to replace Rice. Rice responded
by suing Strunk for legal malpractice, actual fraud, and constructive fraud. Id. at 1280-81. Strunk moved
for summary judgment, arguing he owed no duty to Rice once he had been fired. The Indiana Supreme
Court agreed:

[P]laintiffs’ claims for both attorney malpractice and constructive fraud
depend upon the existence of a duty running from defendants to
plaintiffs. In the absence of such a duty, plaintiffs cannot recover under
either theory.

Id. at 1284, 1289.
B. Breach of Fiduciary Duty

The breach of a fiduciary duty can constitute malpractice. See, e.g., Apple v. Hall, 412 N.E.2d
114, 116 (Ind. Ct. App. 1980)(holding representation of client whose interests are adverse to former client
can constitute malpractice); Bell v. Clark, 653 N.E.2d 483, 489 (Ind. Ct. App. 1995)(accord).
Additionally, Indiana case law recognizes that transactions entered into during the existence of a fiduciary
relationship are presumptively invalid as the product of undue influence. Transactions between an
attorney and client are presumed to be fraudulent, so that the attorney has the burden of proving the
fairness and honesty thereof. Matter of Smith, 572 N.E.2d 1280, 1285 (Ind. 1991).

C. Negligent Misrepresentation

A client may not sue his or her attorney in Indiana for negligent misrepresentation. While its
sister state of Illinois recognizes the tort of negligent misrepresentation in the context of professional
opinions, Greycas, Inc. v. Proud, 826 F.2d 1560, 1564 (7" Cir. 1987), Indiana has specifically rejected
this tort and its application to professionals who render opinions. Eby v. York Division, Borg-Warner,
455 N.E.2d 623, 628-29 (Ind. Ct. App. 1983); Emmons v. Brown, 600 N.E.2d 133 (Ind. Ct. App. 1992)
(“Indiana has declined to recognize the tort of negligent misrepresentation in the context of rendering
professional opinions.”) See also RTC v. O’Bear, Overholser, Smith & Huffer, 840 F. Supp. 1270, 1282-
83 (N.D. Ind. 1993) (striking plaintiff’s claims against an appraiser for negligent misrepresentation and
breach of assumed duty because these claims were actually claims for professional negligence under
Indiana law, and a professional negligence claim had been stated elsewhere in plaintiff’s complaint).

D. Malicious Prosecution

“The essence of malicious prosecution rests on the notion that the plaintiff has been improperly
subjected to legal process.” Crosson v. Berry, 829 N.E.2d 184, 189 (Ind. Ct. App. 2005). “Although
traditionally intended to provide recourse to criminal defendants who have been wrongfully charged,
[malicious prosecution] is also available to those who allege that civil proceedings have been maliciously
initiated against them.” International Medical Group v. American Arbitration Ass’n, 149 F. Supp.2d 615
(S.D. Ind. 2001). “The crux of attorney liability for malicious prosecution is premised upon a finding that

PAGE 10 A ECTION of

AMERICAN BAR ASSOCIATION


http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1991109717&rs=WLW8.11&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=1285&findtype=Y&tc=-1&ordoc=2014256244&db=578&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Indiana

Last Revision December 2008

the attorney acted for some purpose other than aiding his client in securing a proper adjudication of his
claim.” Ziobron v. Crawford, 667 N.E.2d 202 (Ind. Ct. App. 1996).

In Indiana, the elements for a malicious prosecution claim are:

(1) the defendant instituted or caused to be instituted an action against the plaintiff;
(2) the defendant acted maliciously in so doing;

(3) the defendant had no probable cause to institute the action; and,

(4) the original action was terminated in the plaintiff’s favor.

Crosson, 829 N.E.2d at 189.
E. Abuse of Process

Abuse of process has two elements which must be met: (1) an ulterior purpose, and (2) a willful
act in the use of the process not proper in the regular conduct of the proceeding. Austin v. Globe
American Casualty Co., 2007 WL 925767, *10 (Ind. Ct. App. 2007). A party’s intent for engaging in the
legal process is irrelevant, so long as the party’s “acts are procedurally and substantively proper.”
Reichart v. City of New Haven, 674 N.E.2d 27, 31 (Ind. Ct. App. 1996). Put another way, “a party may
not be liable for abuse of process where legal process has been used to accomplish an outcome which that
process was designed to accomplish.” International Medical Group, Inc. v. American Arbitration Ass’n,
149 F. Supp.2d 615, 631 (S.D. Ind. 2001). Thus, a court will not find liability for abuse of process
“where the defendant has done nothing more than carry out the process to its authorized conclusion, even
though with bad intentions.” Austin, 2007 WL 925767 at *10.

F. Conspiracy

Generally, an agent cannot conspire with its principal. See e.g., Soft Water Utilities, Inc. v. Fevre
(Ind. App. 1973), 159 Ind. App. 529; Jamerson v. Anderson Newspapers, Inc., (Ind. App. 1984), 469
N.E.2d 1243. The relationship between an attorney and client is one of agent and principal. Rudd v.
Pritt, 778 N.E.2d 432, 437 (Ind. Ct. App. 2002) (“an attorney acts on behalf of and in the name of the
client. The attorney is the agent of the party employing him.”); United Farm Bureau Mut. Ins. Co. v.
Groen, 486 N.E.2d 571, 573 (Ind. Ct. App. 1985) (“an attorney is generally considered the agent of his
client”). As such, an attorney acting within the scope of his agency relationship should not be found to
have conspired with his client. See Dubrueler v. Hartford Fire Insurance Co., 4 Va. Cir. 135 (1983)
(stating that an attorney is not liable for conspiracy where the attorney has not performed a self-interested
activity that went beyond the scope of the attorney’s practice of law), citing Worldwide Marine Trading
Corp. v. Marine Transport Service, Inc. 527 F.Supp. 581, 583 (E.D. Pa. 1981).
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